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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal ;
of ;
ELLA E. HARROLD )

Appear ances:
For Appel | ant: Davi d Livingston, Attorney at Law

For Respondent: Burl D. Lack, Chief Counsel;
Hebard P. Smth, Associate Counsel

OPl NL ON

This appeal is made pursuant to Section 18593 of the
Revenue and Taxation Code from the action of the Franchise
Tax Board on the protest of Ella E. Harrold to a proposed
assessnent of additional personal incone tax in the anopunt
of $335.22 for the year 1948.

Appel I ant and her former husband, Ellsworth Harrold,
separated and entered into a property settlenent agreement
in June, 1945. However, they becane reconciled the follow ng
Sept enber .

They filed separate income tax returns for the years
1946, 1947 and 1948. In the belief that the Praﬁerty settle-
ment agreenment allocated to the husband all of what woul d
ot herw se be conmunity income he reported and paid the tax on
all of his earnings and Appellant did not include any part
thereof in her separate returns.

~ They again separated in Mirch, 1948, and Appellant in-
stituted a suit for divorce. In 1949 the court granted an
interlocutory decree of divorce and determ ned that earnings
of the husband after the reconciliation in 1945 were com
munity property. Before dividing the community property
between the parties_the court_ deducted various expenses,
including the Federal and State | NCONE {axeS paid therecn
by ElTsworfh Harrold,

Ell sworth Harrold thereafter filed claims for refund
of both Federal and State taxes paid for the years 1946,
1947 and 1948 on the ground that only half of his earnings
for those years was includible in his separate returns.
Both the Federal Bureau of Internal Revenue and the Fran-
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chise Tax Board then proposed deficiency assessments against
the Appellant for failure to pay taxes on her share of the
communi ty incone in_those years, FEllswrth Harrold author-

| zed the Franchise Tax Board to apply any refunds due him
for 1946 and 1947 agai nst ApPeIIant's deficiencies for those
years but refused to do so for the year 1948,

The Appel lant has cited Section 18555 of the Revenue and
Taxation Code for the proposition that the Franchise Tax
Boar d should(froperly collect the tax fromM. Harrold. That
section provides in part:

_ "The spouse who controls the dis-
position of or who receives or spends
community income as well as the spouse
who is taxable on such income is |iable
for the paynment of the taxes inposed by
this part on such incone,"

Wi | e exR}essly a reeinq_mﬁth Appel  ant that under this
section M. Harrol'd is Tiable for payment of the tax, the
Franchi se Tax Board neverthel ess confends that the section
does not relieve Appellant of her liability. W have
o difficulty in perceiving wherein this argunent supports the
osition of the Franchise Tax Board. |f M. Harrold is
lable for payment of the tax he is not entitled to a refund.
If he is not ‘entitled to a refund there is no deficiency of
tax to be assessed to Appellant. =~ Even without the help of a
Federal provision simlar to Section 18555, however, the
United States Court of Appeals, Ninth Grcuit, has sustained
the position of Appellant,

The question of Appellant's liability for Federal taxes
was originally decided adversely to her by the Tax Court
(Ella E, Harrold, 22 T.C 625), The court stated in partt

_ "We recogni ze that there is a strong,
equi tabl e consideration here in petitioner's
favor. In arriving at a division of com
nunity property, the Superior Court of
California charged petitioner's share with
the Federal income taxes previously paid
by her forner husbhand. But although he nay
now recover a refund of an amount “previously -
credited to himin the divorce settlenent,
Wwe cannot Weametoamuﬁ possi bl e in-
equities therein.”

. The decision of the Tax Court was reversed by the Court
of Appeals (Harrold v. Conmissioner, 232 Fed. 2d 527). The
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court stated:
"Both t he Cbnn155|oner and the Tax Court,
bK some stran?e quirk, seemto have overl ooked
e fact, thaf on the stipulated record, the
wfe, and not the hushand actually paid the .
taxes on her share of the 'ty incomne.
True, her check d|d not 0 to the Cbllector
But, pay it she did, aV|n? It deducted .
" from her share of the connunl y distribution
~.In the divorce court. And the hushand re-

ceived the benefit fromit just as if the
wife had turned her rightful share of the
conmuni ty property in dollars over to the
Col | ector In paynent, In |aw,, payment may
éygé ?s effectively be nmade by of fset or

|

W are satisfied that there is no deficiency of tax

by Appellant for the year in question,
ORDER
Purrspant t t Vi ews e(fressed in the opinion of the
Board on f'ile in |s proceedi and good cause appeari
therefor,

owed

ng

| T 15 HEREBY ORDERED, ADJUDGED AND DECREED, pursuant to

Section 1

action of
Harrol d te
tax in the
| S hereby

Done

18595 of the Revenue and Taxation Code, that the

> a proposed assessment of additional persona
> anount  of
reversed.

at Sacramento. California,

1957, by the State Board of Equalization.

ATTEST:

Dixwel |l L. Pierce , Secretary
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the Franchise Tax Board on the protest of Ella E.

I ncone

$335.22 for the year 1948 be and the sane

this 17th day of July,

Robert E. McDavid , Chairman
Geo. R, Reilly , Menber
Paul R _Leake , Menber
J. H Quinn , Menber

, Menber



